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TOWN AND COUNTRY PLANNING ACT 1990 

PLANNING AND COMPULSORY PURCHASE ACT 2004 

APPEAL BY MVV 

WHITECLEAVE QUARRY, BUCKFASTLEIGH, DEVON 

 

 

DEVON COUNTY COUNCIL CLOSING SUBMISSIONS  

 

 

 Introduction 

 

1. On 3 May 2012, Devon County Council (‘DCC’) refused permission for the proposed IBA and 

C&D waste reprocessing proposals on the appeal site for two reasons [F1], one of which 

(relating to local amenity impacts) has been resolved following further work by the 

Appellant’s technical team. 

 

2. However, DCC continues to oppose the grant of permission because the proposals are in the 

wrong place, and as such are contrary to waste and general planning policy: WPC1, WPP4 

and WPP20 of the waste local plan, and the sustainable development requirement of the 

National Planning Policy Framework (“NPPF”). Despite the acknowledged benefits that an 

IBA and C&D reprocessing facility would bring, that is the inconvenient truth for the 

Appellant. Had it not rather over-hastily sought a solution to its IBA reprocessing obligations 

under permission for its Devonport Energy from Waste (“EFW”) facility, then it might well 

not have found itself at appeal with the task of justifying Whitecleave Quarry as a location to 

reprocess waste material produced, in substantial part, 40 km away from the site, for use in 

an urban area also geographically remote from the site. 

 

3. The location of IBA and C&D reprocessing facilities is a matter of importance in Devon as the 

adopted waste plan for the area indicates. Facilities like those proposed have the potential 

to generate significant quantities of HGV and other traffic movements.  However, even at 



2 
 

this stage, the Appellant persists in arguing that whether there are better, more sustainable, 

alternative sites is not a matter for the inquiry. Indeed, the Appellant says that the issue was 

not even a legitimate concern for DCC to consider. This has in part grounded an application 

for costs against DCC, the detail of which is dealt with separately.  

 

4. The members’ reason for refusal was in these terms [F1]: 

 

The site is not allocated within the Devon County Waste Local Plan, and there has been 
inadequate consideration of alternative sites to accommodate the proposed operations, 
and therefore it is considered that there is no overriding need for the facility in this 
location  

 

5. What should one make of the reason for refusal, reading it fairly? First, it is true that the site 

is not allocated in the waste plan – it has no mandate from an independent inspector and 

forms no part of the development plan for the purposes of s.38(6) of the Planning and 

Compulsory Purchase Act 2004 (“the 2004 Act”). Second, it was a matter of judgment for the 

members whether the alternative sites exercise that the Appellant had presented was 

sufficient, something with which Mr Miles agreed [XX]. Third, it was therefore open to the 

members to form the view that the acknowledged need was not so great (or ‘overriding’, to 

use the expression in the decision notice) such as to justify the grant of permission at the 

proposed location. Hardly rocket science, as far as reasons for refusal go.  

 

6. According to the Appellant, however, DCC members were not entitled as a matter of law to 

reach that conclusion and thereby behaved unreasonably in forming their view.  In this 

introductory section it is worth identifying why the Appellant’s approach is completely 

unsustainable.  One notes that it is a stance that the Appellant’s evidence does not really 

support: the Inspector will recall that Mr Miles recognised in terms [XX, 4.7.13] that whether 

something is a material consideration for planning purposes is different from what’s 

required by development plan policy. He also acknowledged [XX] that it was clear from the 

reason for refusal that the DCC members had not been convinced by the site search exercise 

put before them in the Environmental Statement (‘ES’).   
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7. The law on this point is clear. Whether a material consideration exists which comprises the 

existence or possible existence of a preferable alternative site may be a relevant 

consideration, either because the decision-maker’s consideration of the point is mandatory, 

or because the decision-maker has reasonably chosen, in the circumstances of the case, to 

address the issue.  

 

8. Dealing with the first alternative, this is a case where s.70(2) of the Town and Country 

Planning Act 1990 (“the 1990 Act”) requires the decision-maker to have regard to the issue 

of alternative locations for the facility. That is because, s.70(2) requires consideration to be 

given to the applicable parts of the development plan, and it is agreed that Policies WPC1, 

WPP4 and WPP20 of the Devon Waste Local Plan (‘DWLP’) [H1], are all relevant parts of the 

development plan. 

 

9. As a matter of interpretation, the development plan therefore requires applicants for 

permission for waste management facilities in Devon to comply with a policy requiring that 

their proposals “seek to minimise the need to transport waste, especially by road”: Policy 

WPP20 [H1, page 140]. It was confirmed by Mr Miles [XX] that this policy is relevant to the 

determination of the appeal.  It requires attention to be given to “minimising the 

transportation of waste” in WPC1 [H1, page 110]; it requires those two policies to be 

complied with in order to gain the support of the permissive policy covering non-allocated 

waste management sites in WPP4 [H1, page 121]. Those three policies are all agreed to be 

relevant. 

 

10. The meaning of planning policy is a matter of law, as the Supreme Court in Tesco Stores Ltd v 

Dundee District Council [2012] UKSC 13 has made clear (see Appellant’s authority 2,  at [18] 

per Lord Hope).  The policy in question here does not say that waste management proposals 

should avoid the need to transport waste by road altogether. Rather, they must seek to 

minimise it.  As Mr Miles noted [XX], the word “minimise” means “to reduce to as small an 

amount as possible”. Plainly, with a waste proposal which is intended to serve a potentially 

wide area of Devon (and beyond), the policy imports the need to assess whether the site 

chosen is indeed a location which minimises the transportation of waste by road. It also 
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brings into the foreground the need to produce carefully derived and considered evidence 

about the destination of recycled products as well as their origins. 

 

11. The supporting text at paragraph 7.4.9.5 [H1 page 139] fully supports that interpretation. It 

says inter alia: 

 

“Wherever practicable, waste facilities should be located so as to minimise the distance 
travelled by waste related vehicles, thus reducing the harmful effects of lorry movements 
on local amenity and the environment”.  

 

 

12. Supporting text also states (at paragraph 7.4.9.6 [H1 page 139]) that 

 

“To minimise the overall distance travelled by vehicles, waste facilities should be located 
close to major sources of waste, primarily urban areas.” 

 

13. It appeared from the cross-examination of Mr Keegan that the Appellant might suggest that 

the policy test imposed by Policy WPP20 might be discharged simply by showing that 

Whitecleave Quarry could not be served by water or rail; in other words, since the site is not 

rail or water connected, QED that it has sought to minimise transportation of waste by road, 

but cannot. That in DCC’s submission would be to misinterpret the policy, of which DCC is 

the steward. Waste management facilities – especially those which have to be road 

connected – must show that they minimise the need to transport waste by road. If the need 

for a particular waste management facility can be met in an alternative location which would 

reduce to as small an amount as possible the need to transport by road, then that site would 

be preferable. The policy would be breached.  Any other interpretation of the policy would 

be unlawful, and to be fair, Mr Miles himself did not suggest one. 

 

14. Therefore it is inherent to a key relevant policy in the development plan that the proposed 

waste management facility seeks to minimise the transportation of waste by road and the 
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possible existence of better-placed sites is material to a proper application of this part of the 

development plan.  

 

15. It was put to Mr Keegan that Policy WPP20 was out of date, due to the effect of the 

replacement Waste Framework and the move away from the so-called ‘proximity principle’. 

There is some force in that. However, what force it has goes to the weight that might be 

attributed to a material consideration which might diminish the importance of non-

compliance with the policy, not what the policy means, or whether it is relevant and must be 

applied.  In any event, whilst WPC1 might clearly be referable to the proximity principle, and 

be subject to the caveat expressed in explanatory paragraph 6.2.5 [H1, page 110 – “Waste 

should generally be managed as near as possible its place of production ... There will be 

exceptions to this rule. For example, it may be more appropriate for the re-processing or re-

use of waste to be carried out nearer the market for the products than the source of the 

waste.”], WPP20 is not expressly connected to the proximity principle. It is a freestanding 

policy aimed at reducing HGV movements and carbon emissions. So the proximity principle 

point is only partially accepted in any event/. 

 

16. Furthermore, the legal authorities referred to by the Appellant in this case are not directed 

to the situation which arises in this case, where a development plan policy requires some 

consideration of alternative sites; nor do they provide legal support for the contention in 

this case that alternatives are irrelevant: 

 

(1) Trusthouse Forte Hotels v SSE (1987) 53 P&CR 293 [Appellant Authority 3] stresses that 

the question of whether to conclude that alternative sites or locations weigh against the 

grant of permission is a matter of fact in each case (at pages 7 to 8 of the report). It may 

be that the greater the obvious harm, the greater the likelihood that the decision-maker 

searches for different sites to meet the need and weighs that against the grant of 

permission. However, the point did not arise in relation to the development plan in 

Trusthouse Forte. 

 



6 
 

(2) R(Jones) v North Warwickshire [2001] EWCA Civ 315, [Appellant’s Authority 4] 

concerned whether a playing field should be redeveloped for elderly persons’ 

accommodation. Objection was raised before the local authority responsible, including 

the point that an alternative site existed. The authority took the view it was not entitled 

to look at the issue. Laws LJ said that earlier cases pointed to the general proposition 

that it was only in exceptional cases that alternative sites were likely to be relevant; and 

that even if the matter remained open to the authority to consider in their discretion, 

the Jones case was not such an instance, because there were no clear planning 

objections to the application site. In effect, it would have been unreasonable, he held, 

for the authority to have taken it into account (see especially at [32] to [33]). Laws LJ 

was very careful, however (see at [30]) not to lay down any “fixed rule” on this point, 

and that was underlined in the later analysis of Jones in the Bovale case (see below). The 

case is clearly distinguishable because it does not involve development plan policies 

which, on the facts, enabled a reasonable authority to consider whether there might be 

alternative locations for the development.  

 

(3) In R(Mount Cook Land Ltd) v Westminster City Council [2003] EWCA Civ 1346 

[Appellant’s Authority 5], Mount Cook wished a different design for a particular site to 

find favour, and put plans before the local planning authority to that effect in the hope 

of defeating an otherwise unobjectionable planning application on the site. In the 

circumstances of that case, where the application proposals were not contrary to the 

plan in any way, and there was no development plan policy which imported the need to 

consider alternatives, there was no justification for taking potential alternative sites into 

effect. That is not this case. 

 

 

17. Second, there is authority that it was up to DCC, and is now up to the Inspector, to take into 

account the possibility of alternative sites, as long as it is not perverse so to do having regard 

to the facts of the particular case.  The point is most clearly made in Bovale Ltd v SSCLG 

[2008] EWHC 2538 (Admin). That was a case concerning the need for specialist housing for 

the elderly in Hereford; there was an accepted need for such provision, but the planning 

inspector on appeal found that there was policy conflict, and that since the need to be met 
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was a need for the whole of Hereford, he should take into account the potential for the 

development to be located on one of three sites put forward by the Council. The 

disappointed developers challenged the decision in the High Court. Dismissing the challenge, 

which in part relied on the case of R(Jones) v Warwickshire, Sullivan J said   

 

“The claimant's submission [relying on Jones] illustrates the dangers inherent in treating a 
judgment in a particular case as though it was an enactment of general application.  Laws LJ 
himself was at pains to emphasise that he was not laying down any "fixed rule".  The 
judgment of the Court of Appeal that on the facts of that case "no reasonable council could 
have treated the Coventry Road site [the alternative site suggested by objectors to the grant 
of planning permission] as relevant" (paragraph 33) must be understood against the factual 
background in that case that, in the local planning authority's view, "there were no clear 
planning objections here" (see paragraph 32).  Indeed, as Laws LJ noted in paragraph 5 of 
the judgment: 

"... the development plan included it [the site on which permission was 
granted] in an area where development was in principle acceptable and there 
was no policy against it." 

Although the predecessor of section 38(6)of the 2004 Act, section 54A of the Town and 
Country Planning Act 1990 had been introduced by section 26 of the Planning and 
Compensation Act 2001, the Court of Appeal was not concerned in the North Warwickshire 
case with a development that was in conflict with the development plan.  It did not 
therefore address the question whether such a conflict was a "clear planning objection" to 
use the words of Simon Brown J (as he then was) in Trusthouse Forte Hotels Ltd v Secretary 
of State for the Environment [1986] 56 P & CR 293.   

It is also to be noted that all of the earlier authorities cited by Laws LJ, including the 
Trusthouse Forte case, preceded the enactment of section 54A and with it the introduction 
of what is usually called "the plan led system".  Section 38(6) required the Inspector in the 
present case to determine the application in accordance with the development plan unless 
material considerations indicated otherwise.  Since the Inspector had concluded that the 
proposed development would conflict with the policies in the development plan relating to 
employment land and affordable housing, he was required by statute to dismiss the appeal 
unless he concluded that what were said by the claimant to be the advantages of the 
proposal outweighed those objections.   

One of those claimed advantages was that a grant of planning permission would meet a 
need.  Mr Crean rightly submitted that this need was a material consideration which the 
Inspector was bound to consider.  However, the need, which was not challenged by the 
second defendant, was a need for those kinds of facilities in Hereford (see paragraph 35 of 
the decision letter).  In deciding what weight to attribute to that need, it was, as a matter of 
common sense, relevant for the Inspector to consider whether the need for certain facilities 
in Hereford could be met only on the appeal site or whether it might be met on other sites in 
Hereford, and specifically whether it might be met on the three residentially-allocated sites 
which the second defendant had suggested might be suitable.   
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While all of the earlier authorities should be applied with caution, because they all pre-date 
the plan-led system, perhaps the nearest analogy is the Trusthouse Forte case, in which 
there was a clear objection to the proposed development on both green belt and 
agricultural land policy grounds, and the Secretary of State accepted the Inspector's 
recommendation that the appeal should be dismissed on the basis that the commercial need 
for the proposed hotel would be met on some other but unspecified site.  Simon Brown J (as 
he then was) upheld the Secretary of State's decision, saying at page 301:  

"In a case where planning objections are sought to be overcome by reference to 
need, the greater those objections, the more material will be the possibility of 
meeting that need elsewhere." 

In that case it was relevant to consider whether the need for a hotel could be met on some 
other site, because there was a "clear planning objection" to the development, because of 
conflict with green belt and agricultural land policies.  Although the degree of conflict with 
development plan policies and the seriousness of any conflict may well vary from case to 
case, under the plan led system there can be no doubt that conflict with the development 
plan is capable of amounting to "a clear planning objection" to use the phraseology adopted 
in the Trusthouse Forte case.   

I emphasise that I am not intending to set down any general principle.  Each case will turn on 
its own particular facts.  In some cases it may not be necessary to consider the possibility of 
alternative sites.  However, in the present case, where the claimant was contending that there 
was a need, within a particular geographical area, Hereford, which outweighed the 
development plan objection to the use of this site for the proposed development, it was 
plainly relevant to consider whether there were other sites within Hereford on which that 
need might be met.  I therefore reject ground 1 and it follows that this application must be 
dismissed.”  

 

 

18. The importance of the approach in Bovale was underlined by Carnwath LJ In Derbyshire 

Dales DC v Secretary of State for Communities and Local Government, [2010] 1 P&CR 19. In 

that case, the Court was dealing with a legal challenge which alleged that the Inspector 

should not have taken alternatives into account.  Carnwath LJ distinguished Bovale because 

it was a legal challenge to a diametrically-opposed planning judgment, ie one where the 

decision-maker in his discretion had taken alternatives into account. The judge said this:  

 

“...it is one thing to say that consideration of a possible alternative site is a potentially 
relevant issue, so that the decision-maker does not err in law if he has regard to it. It is quite 
another to say that it is necessarily relevant, so that he errs in law if he fails to have regard 
to it. 
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18.  For the former category the underlying principles are obvious. It is trite and long-
established law that the range of potentially relevant planning issues is very wide (Stringer v 
Minister of Housing and Local Government [1970] 1 WLR 1281) ... and that, absent 
irrationality or illegality, the weight to be given to such issues is in any case a matter for the 
decision-maker (Tesco Stores Ltd v Secretary of State for the Environment [1995] 1WLR 759 
...).” 

 

19. At this inquiry we are not at the stage when a decision has been made, and a party is seeking 

to argue that the decision is flawed because of an alleged failure to take alternative sites 

into account. Such circumstances are very different, as Carnwath LJ went on to say: 

 

“On the other hand, to hold that a decision-maker has erred in law by failing to have regard 
to alternative sites, it is necessary to find some legal principle which compelled him (not 
merely empowered him) to do so.” 

 

20. What follows from a consideration of the authorities is this: when it refused permission, DCC 

was were perfectly entitled as a matter of law and planning judgment to take into account 

the question of alternative sites when considering whether the agreed need ought to be met 

on the appeal site. There was conflict with the development plan because the Appellants 

had not demonstrated that the proposals minimised waste transportation by road – indeed 

it looked like the very opposite of that. The need relied on to justify the proposal ranges over 

a wide geographical area; it certainly arises in Plymouth. The Inspector is in an identical 

position to DCC. Indeed, as we have said, the presence in the DWLP of a policy requiring 

minimisation of waste transportation by road makes it essential, as a development plan 

issue, to look at the issue. 

 

21. The second, alternative, reason for the relevance of alternative sites need not even depend 

on the development plan. Since the principal argument on which the Appellant relies is the 

need for IBA and C&D reprocessing across a wide (if somewhat undefined) area, it would be 

in line with the principles noted above for the Council and now the Inspector to question 

whether the emissions associated with such large scale HGV movements were really 

necessary, or whether there were better locations for the facility to be sited. That is more 

directly analogous to the Bovale approach.  
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22. Mr Keegan was taxed with the assertion that DCC no longer alleges any harm. That was a 

bad point. Policy conflict is harm in planning terms. Creating a large quantity of unnecessary 

carbon emissions is also by definition harmful in sustainability terms. All small beer, 

according to the Appellant, who relies on the WRATE assessment to support the proposition 

that the amount of carbon saved by the proposal would be dominated by the effect of 

diversion from landfill. That completely misses the point. If the benefits of landfill diversion 

(which are agreed) can in fact be met on a site which would substantially reduce the amount 

of carbon dioxide emitted, then the harm is not diminished. The benefits of the WRATE 

assessment are footloose – it is the lorry movements which cause all the trouble, and they 

are a function of the geographical location of the facility. 

 

23. The Appellant’s argument has also rather lost touch with the facts of this case. The Inspector 

has heard from Mr Miles [answer to Inspector] that it was prudent and common practice for 

alternatives to be assessed when making the planning application. That is reflected in the 

Appellant’s application documentation here, which include an alternative site assessment, 

and the statement that it is prudent to look at alternatives [A2, Ch 5, paragraph 8.1.1]. The 

Appellant appears to suggest that the inclusion in the ES of an alternative sites exercise was 

simply the product of the EIA Regulations requirement to detail which alternatives have 

been studied. Well, that is the point. The Appellant plainly felt it necessary to carry out an 

alternatives study and then, in compliance with the EIA Regulations, to report it in the ES.   

 

24. So the Appellant’s current position - that the whole topic of alternative sites was somehow 

barred from DCC and is now forbidden to the Inspector - is untenable. Indeed, one wonders 

why the Appellant has persisted with the argument, until one remembers the inadequate 

site search exercise undertaken in the ES – a retrospective justification of a site selection 

which took place on commercial, not planning, grounds, as these submissions suggest later 

on. 

 

25. In dealing with the Inspector’s first main issue – waste management and the compatibility of 

the proposal with national and local waste policy – it is clear that an examination must take 
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place, as to whether there is a more appropriate location for the proposals, which would 

comply with adopted policy.  

 

26. In saying that, DCC recognises (1) that there are many undisputed benefits attendant on the 

proposal, and (2) that there is a large measure of conformity between the proposals and 

waste policy at all levels. However, whether a facility will generate many millions of 

unnecessary waste miles every year is a hugely significant point, if it can be located so as to 

minimise such mileage and carbon spent on attaining it.  

 

27. Plainly, DCC’s concerns must be set in the context of other relevant policy, both in the 

development plan and outside it, with which the proposals are agreed to comply. It is a 

matter of judgment for the Inspector how important the WPP20 – WPC1 strand of policy is, 

when seen in the context of the development plan as a whole. What can be said with 

certainty is that the development plan principle that waste transportation by road ought to 

be minimised is a key element of the relevant suite of policies, and grounds the Council’s 

objection and potentially a dismissal of the appeal. It cannot be buried in the development 

plan as part of some form of “overall assessment”. 

 

28. The remainder of these submissions is therefore structured in the following way: 

 

 

(1) The selection of the appeal site. 

(2) The central problem – origins and destinations. 

(3) The alternative sites. 

(4) Conclusions. 

 

 

The selection of the site 
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29. Now that the evidence has been heard and examined, DCC’s concern remains. The short 

point is that Whitecleave Quarry was chosen as a commercial expedient due to an approach 

by Gilpins, and has ever since that point been the subject of an ex post facto justification of 

escalating intensity.  The Inspector should place no weight on the reliability of the exercise, 

which is a matter for the Appellant, not the waste planning authority.  DCC support their 

objection with a reasoned set of points about three alternative sites which the Appellant has 

not cogently rebutted.  

 

30. All of this began with the EfW proposal in Devonport. Incineration, and energy thereby 

derived, is the business that MVV, the Appellant in these proceedings, is actually interested 

in. The bidding process, established by the waste partnership in this part of Devon, took 

place in 2008-2009 [Miles XX]. Having been selected, MVV made  its application for planning 

permission at Devonport in  

 

31. Permission was granted at a point when there had been a draft s.106 obligation negotiated, 

which sought to pin down where the IBA produced by the incinerator, would go, and to tie 

the IBA to use in the City of Plymouth. As the Inspector heard, that form of s.106 obligation 

did not emerge at the end of the process. Instead, the City Council imposed condition 8. 

 

32. Whatever one thinks of the drafting and enforceability of condition 8, let alone the City 

Council’s apparent partial discharge of the condition, the important point is that the process 

which led to its imposition has led us to the current position at Whitecleave. It is clear from 

the application documents (eg P1) that the Appellant first sought to locate the reprocessing 

facility, without any co-location with a C&D Materials Recycling Facility (“MRF”) in very close 

proximity to the EfW itself. The site known as Table Top Mountain was earmarked, but for 

various reasons proved undeliverable.   

 

33. The line taken by the Appellant at this inquiry has been that the Gilpins facility – ie, the co-

located IBA and C&D site – has some sort of ideal integrity which has formed part of a 
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rational process of site selection. The evidence fails to bear that out. Gilpins moved to the 

appeal site in December 2008 [G Gilpin, page 13, paragraph 4.20].   When MVV failed to 

secure Table Top Mountain, the search was suddenly on for a reprocessing site to satisfy the 

planners at Plymouth City that there was a solution to the EfW byproducts. Within a very 

short space of time, Gilpins were approached and agreed in principle to a tie-up. It is still 

unclear whether there is any binding agreement between MVV and Gilpins; it is perhaps 

conditional on the success of this appeal. 

 

34. DCC would suggest that the Inspector should be sceptical about the evidence given by the 

Appellant that Gilpins were the only company to indicate a willingness to process IBA. Mr 

Miles acknowledged [XX] that there had been no open advert, no tendering process, and not 

a page of written corroborative evidence has been produced. We are told that Glendinning  

and AI were both approached before Gilpins, but there is no evidence to support this from a 

witness who was actually involved in the process and can tell the inquiry what the 

commercial or other terms were, or (for instance) whether these competitors were 

approached on the basis of their site being needed, or Gilpins operating the IBA facility on 

their land.  

 

35. Mr Miles was candid that the site selection exercise in the ES is retrospective and (to use his 

word, [XX]) “elaborates” what in fact occurred. In fact, it seems to paint a thoroughly 

misleading picture: the truth is that shortly after the Table Top Mountain possibility fell 

through, the Appellant looked for a site to substitute, approached or was introduced to 

Gilpins, and that was that. 

 

36. As DCC submits a little later, the corollary of this point is that the Gilpins facility idea in effect 

tacked on the IBA to the C&D work that Gilpins already had in hand. Co-location might have 

some commercial and other benefits. It is not necessary, however, in operational or policy 

terms. It has arisen here by chance.  

 

37. Mr Keegan was rightly critical of the site selection exercise that URS carried out for the 

Appellant. It was a flimsy piece of work, which (1) did not assess the competing sites against 
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any sensible criteria, and (2) failed to assess any alternative non-allocated sites. The appeal 

site is not an allocated site, so it is, to say the least, curious, that the decision was taken to 

exclude any other such sites from the exercise. If one looks, who knows what one might find. 

 

38. In response, the Appellant suggested, through Mr Miles (not himself involved until the 

heavy-duty work of appeal evidence was needed), that the lack of a cogent and rigorous 

alternative sites exercise was due to the scheme not being harmful, and therefore different 

from the EfW facility, which was justified on a balance of need over harm. That misses the 

point of WPP20 which Mr Miles accepts is relevant. It also rather overlooks the fact that the 

Appellant seems to have felt it necessary to carry out an alternative sites exercise. If one is 

going to carry out such an exercise, it had better be convincing. Mr Miles’ evidence was a 

poor apology for what was an unconvincing, retrospective, rationalisation which URS 

prepared. That point is all part of the narrative: Whitecleave was a commercially-driven, 

opportunistic site deal, which is now presented as part of a carefully-rationalised strategy.  

 

39. The Inspector will no doubt add to that any concerns he may have about the complete 

absence of a proper assessment of the market for the products, and therefore, of the 

destination for the majority of the trips with IBAA. These submissions return to that point 

below, but for present purposes it is relevant to note that another consequence of the 

reality of the site deal here is that the “location near the market” story which MVV now tells 

the inquiry is itself a piece of flimsy retrospective justification. 

 

 

40. If DCC’s very real concerns about these matters are accepted as having force, then we would 

suggest that they are material considerations which weigh against the grant of permission. 

These points undermine the claim of policy compliance, and suggest that consent for 

development here should be withheld. 
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The problem of origins and destinations 

 

 

41. Mr Miles’ case was that the appeal site is policy-compliant because it is near the market for 

the reprocessed product. That, in a nutshell, is the basis on which the Appellant defends the 

decision to locate an IBA reprocessing facility 40 km from the source of the IBA, and a C&D 

facility outside any urban area. 

 

42. The trouble is that there is no evidential basis for the position. No weight or reliance can be 

placed on it at all, because the Appellants are constrained to accept that they have no direct 

experience of IBA in Devon (or at all, in Gilpins case – they would be operating the facility), 

and there is no data of any kind on which the Appellant relies at this inquiry. Obviously, one 

has to start somewhere, that is understood. But when there is a crucial locational issue at 

stake, it is extraordinary that the Appellant comes to the inquiry without any evidence to 

support the assertion that the majority of the market will be to the east of Buckfastleigh in 

the Exeter area, rather than in Plymouth, where the IBA and much C&D arises, and where a 

major urban area is planned to expand. 

 

43. Gilpins have no experience of IBAA. They have done some “soft” market testing. The results 

are not in writing. There is no written assessment, even by a lay person, of any of the 

following: 

 

(1) What is the likely demand for IBAA, either alone or mixed with C&D reprocessed 

material. 

 

(2) What is the overall supply likely to be, over a 5-10 year period, for the kind of product 

created by blending IBAA and C&D? How much headroom or market will there actually 

be? 
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(3) Is the product viable? There is no business plan presented to the inquiry, no idea at all of 

pricing, no assessment of whether the operational costs of the enterprise (including the 

machinery, manpower and haulage costs) will be feasible. 

 

(4) Is the market in Plymouth likely to be more difficult to break into than that in Exeter? It 

is very significantly larger than Exeter [around 260,000 population, compared to 

120,000 – Miles XX] and has a growth agenda promoted through the Plymouth Plan 

which aims to grow the City further.   

 

(5) What is the evidence that the China Clay market in and around Plymouth will meet the 

majority of need for this kind of material over the relevant period?   

 

(6) What is being done to take these matters forward? The evidence is that some meetings 

have been held – one on 16 April 2013 [G Gilpin Appendix 17] appears to have been an 

exploratory meeting to “raise awareness” of the potential of IBAA. That is suggestive of 

an absence of any market at all for the product at the moment. In Ms Gilpin’s evidence 

[Appendix 18], the ‘possibilities’ of working with the product may be investigated. 

 

 

 

44. The truth is that the Appellant has no cogent idea about any of these points. It knows about 

the turnover of its Devonport incinerator, one assumes. It appears rather less bothered 

about whether Gilpins are able to meet any realistic expectations for the sale and reuse of 

the waste, or where that might take place. Mr Miles [XX] was realistic when he 

acknowledged that there is no certainty about the market and very little hard evidence.  He 

said he “can’t be produced” and that it was “very difficult” to predict. He also acknowledged 

that when he says [Miles, paragraph 2.20] that the destination for any reprocessed C&D waste 

would be “similar to that for the processed IBA”, what that means is that there is no real 

idea where that might be, either.  
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45. Stepping back for a moment, the Inspector is invited to put these points in the context of the 

arguments over minimisation of transport by road.  If the HGVs have to go to the EfW facility 

to collect IBA, and then 40 km to the quarry, they will then have to return 40 km to the EfW 

for the next load. It is self-evident that a reprocessing facility within the greater Plymouth 

area would lead to far fewer vehicle and waste miles than would one at the appeal site. 

 

46. But Mr Miles said that the lorries which eventually take the processed IBA to the “market” 

will also return empty, and therefore the overall mileage would be the same wherever the 

reprocessing facility would be. If the market turns out to be largely in Plymouth, the largest 

urban area in the county, then he is simply wrong. The majority of trips would be around 

Plymouth, if both the EfW and the IBA reprocessing facility were located there. If, on the 

other hand, the waste comes from Plymouth to Buckfastleigh, and then back to Plymouth, 

the resulting pattern will be deeply unsustainable and in breach of WPP20 and WPC1. 

 

47. There is no evidence to support the Appellant’s position on trip distribution and the market. 

It is therefore impossible for it to show that it will minimise the movement of waste by road; 

indeed, common sense indicates that the facility should be positioned in Plymouth, as MVV 

itself originally attempted. 

 

 

 

The alternative sites 

 

 

West of Ernesettle Lane 

 

48. This site lies 3 km from the EfW. It is an allocated site in the Plymouth Waste Development 

Plan. It was assessed as appropriate for strategic waste, albeit the primary identified project 

for it was the EfW now located at Devonport. There are care home and recreation uses and 

some environmental sensitivity but Mr Miles does not suggest that either would preclude 
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the kind of facility proposed at the appeal site [Miles, 8.4.35 and XX]. A co-located IBA and 

C&D facility would not be refused permission, given the allocation. 

 

49. It is therefore in a much better location and has the relevant status and planning history to 

make it a clearly better site than the appeal site in terms of WPP20 and WPC1. It was one of 

the three identified in the Jacobs work [D3, see especially pages 5-25, 5-16 and 7-47].   

 

50. By way of defence, the Appellant hang everything on an email from an officer in Plymouth’s 

estate department [Miles Appendix 7], which rather cryptically says that the site is not 

available because it is needed for strategic expansion. What that means is wholly unclear. If 

it refers to waste, then there would be no in-principle objection to the uses proposed for the 

appeal site; if it refers to something unspecified, like office or residential uses, then the 

notion is wholly without development plan backing and one cannot assume any authority 

from Plymouth as a corporate body. Mr Miles’ approach was simply to believe what he was 

told, but that is an inadequate response to a single, very curious, email.  

 

51.  Before such a site was ruled out, as the Appellant is quick to suggest, a much more in depth 

exercise would have to be undertaken. MVV are main partners to the City in respect of 

waste management; one wonders whether the email is an informal contribution to the 

Appellant’s quest for permission at Whitecleave; one cannot know, but in terms of the 

weight to be afforded it, it is very small. 

 

52. The site is therefore better than Whitecleave – it is an order of magnitude closer to the one 

fixed main source of waste and in the main urban area of the county. That is highly relevant 

for C&D arisings and for ‘market’ for any recycled products.  It is allocated for waste and 

there are no knock-out constraints. Its availability is nowhere near conclusively called into 

doubt by the Plymouth email. We would ask the Inspector to find that it is a suitable 

replacement site for the uses in question, and would comply with policy (WPP20). 
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Moorcroft Quarry 

 

53. Again, this site is very much closer to the EfW than the appeal site, even if one went a little 

further round than the direct route. It is allocated for waste uses; there would be no policy 

objections to the use on that site.   

 

54. The Appellant says that the site is unavailable; first, because of some silt pond use on the 

site – though Mr Miles had not been on the site and could not give evidence that the silt 

issue would delay things for any particular period of time. It is allocated for waste uses 

without any note in the allocation that it is unavailable until late in the plan period. Again, it 

is a plainly preferable site, as the Jacobs work found [D3 page 7-47].  

 

55. The Appellant prays unavailability in its defence, again. The site is controlled by AI, who said 

that they didn’t want to be involved with an IBA re-processing plant in 2010 when the 

Appellant approached them. We know nothing about that discussion – whether there were 

commercial issues at stake, whether MVV wanted Gilpins (AI’s competitor) to operate the 

plant, or anything. The Appellant has notably not returned to make further enquiries this 

year. Perhaps a further enquiry followed by a dismissal of this appeal, would put the 

Appellant in too weak a bargaining position if it did have to find another site at relatively 

short notice.  

 

56. Most of this is speculation, but that it a problem for the Appellant, not DCC. The site is 

plainly preferable to Whitecleave and it has not been demonstrated to be unavailable within 

a reasonable period were it to be required. It is big enough, has a waste allocation, and 

could deliver the full co-located scheme or just the IBA reprocessing plant. 

 

57. The Inspector is asked to attach weight to these points and to find that the Moorcroft 

Quarry site is a potentially preferable site which warrants further exploration before 

permission is granted further afield. 
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Heathfield 

 

58. This site is the subject of evidence by DCC, as Mr Keegan explained [XC] because if the 

Appellant were to be right and the market for its product were to be located in the Exeter 

sub-area, then this site would be far preferable than Whitecleave. It is large enough at 5.6 ha 

to host both components of the use proposed for the appeal site, and is once again an 

allocated site for waste management.  There is a potential constraint in the form of the rare 

flower the pennyroyal, but that did not stop either the allocation of the site, or the grant of 

planning permission for a mixed use scheme in 2010 [Miles Appendix 9 paragraph 54-57]. 

The nature conservation issues at Whitecleave are substantially more challenging.  For C&D 

arising in the Exeter area, and the re-use of both products (IBAA and recycled C&D waste), 

the location would be preferable if the Exeter urban area were truly to represent the core 

market; yes, the site is further from the EfW than the appeal site, but it would have a much 

shorter, more sustainable connection for C&D than the appeal site. 

 

59. The Appellant’s response again centres of inference and uncertain information. One cannot 

place much reliance on a planning permission from 2010 which has not been implemented. 

There are many reasons why such a consent would be sought, and none tells one much 

about the likely future use of the site. British Ceramic Tiles had left-over land with a 

relatively low value, and sought to increase its book value by securing planning permission 

for a housing scheme which Mr Miles [XX] acknowledged was unlikely to be viable – with its 

40% affordable housing requirement. The clue is perhaps that the proposal went to appeal 

well into the recession, and yet no realistic attempt was made to assess whether the scheme 

was viable; it simply contains the policy-compliant level of housing. Nothing has been done; 

even the site clearance about which Mr Miles spoke cannot be tied to implementation of the 

scheme. Very little weight indeed can fairly be placed on the permission. That permission 

was not picked up by Jacobs in its alternatives exercise [D3] but nor was it in the work 

undertaken in the June 2011 URS document produced by the Appellant. 

 

60. Mr Miles’ other availability point was second-hand information about Gilpins going to see 

the owners of the Heathfield site in late 2008, in connection with their own demolition 
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contractors’ business. We are told that BCT were not interested in the proposition at the 

time, but presumably that was because they were embarked upon their value-creation 

exercise- the planning application for the mixed-use scheme was made at around the same 

time, in December 2008 [Miles Appx 9, page 1], and was not resolved until the grant of 

permission on appeal in October 2010. Gilpins have not been back to check since that time. 

Again, very little weight can be attached to the conclusion that the site is ‘unavailable’.  

 

61. Were Heathfield a housing SHLAA site or a retail sequential site, the lack of up to date and 

credible information would be fatal to the Appellant’s case. Here, it simply exposes that the 

Appellant failed to undertake a thorough alternatives exercise at the date of permission, and 

even at public inquiry rely on information which does not stand up to scrutiny. The Inspector 

is asked to conclude that one or all of the sites identified by Jacobs after a concerted effort 

comprise a preferable alternative in terms of WPP20, and WPC1 of the waste local plan 

because they are closer to the main sources of waste and to the urban areas.  

 

62. The Appellant criticises Jacobs’ work [D3], saying that it doesn’t identify any of the three 

sites as better than Whitecleave. That is simply a misreading of the document’s conclusions. 

Mr Keegan’s evidence was also clear on that point. It is on sticky ground, since the criteria 

based approach used by Jacobs is superior to the URS attempt in the ES, and to Mr Miles’ 

brief tabular assessment in his evidence.  Of course, the assessment observes that the 

appeal site viewed in isolation meets relevant policy tests and is suitable, but the exercise is 

aimed at identifying whether there is a preferable site which would minimise transport of 

waste by road. If there is, then the fact that other policy tests may be met by the appeal site 

has to be set next to its failure of WPP20, WPP4 and WPC1. 

 

63. Does it matter that the appeal proposals fail those elements of policy? After all, it is said, 

they are all out of date compared to the waste framework and there are many other aspects 

of the proposals which are benefits in line with policy. It is accepted that, to some extent, 

WPC1 is out of date; whether the more general policy in WPP20 is out of date is far more 

questionable – it chimes with the heavy emphasis on sustainability in the NPPF, for instance, 

and is not really affected by the waste framework point. DCC therefore submits that whilst 
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some diminution in weight can be made in respect of WPC1, one cannot do the same 

exercise in respect of WPP20 (or therefore WPP4). 

 

64. As for the overall compliance with the development plan, it is a difficult point. The 

minimisation of transport of waste by car is, DCC submits, a very important principle in the 

DWLP and in national planning policy. It is therefore submitted that, if the Inspector agrees 

with the DCC submission on non-conformity with those policies, he should also find that the 

proposal is, in a major respect, contrary to the development plan.  

 

 

 

 

Overall conclusion 

 

 

65. The Inspector will no doubt shortly be treated to a compendious exposition of why a 

recycling facility is in line with policy. As we’ve said: n many ways it is; in one crucial respect 

it is not.  

 

66. There is an unsettling connection between the Appellant’s approach to the issues of concern 

to DCC at this inquiry, and the actual effect of the proposals, were they to proceed. Both 

depend on a steady flow of juggernauts which the Appellant hopes will flatten any doubts.  

But nobody knows where in the end those lorries will end up, and whether in fact, the whole 

impressive enterprise has set off on a false premise, due to the over-hasty selection of the 

wrong site.    

 

67. The approach taken to the Council’s objection is, presumably, intended to have a rhetorical 

or persuasive effect on the Inspector. Don’t give any weight to the Council’s concerns about 

location, they say. The members didn’t really know what they were doing, they went against 
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officer advice, they set off on an unreasonable frolic of their own about where the facility 

should be located. Instead, they say, simply focus on the inexorable stream of sober points 

about meeting needs, diverting from landfill, meeting the needs of the market (which they 

have no experience of or evidence about, of course), and ‘needs’ which would be “pressing” 

if permission is not granted. Any little doubts about location, they say, should be banished. 

 

68. However, it would be a very serious error to subject oneself to that rhetoric. Of course, the 

proposals would have many benefits and would be compliant with many aspects of waste 

policy. That has never been contested by DCC. But there is an Achilles’ heel to the project. 

This is the wrong site, and the Appellant has failed to investigate sufficiently whether the 

better sites are available, or indeed to conduct a proper alternative sites exercise. Instead, 

we have a revisionist account of the site selection and an invitation to trust them that the 

market will be near Exeter rather than near Plymouth.  

 

69. That is not good enough. The Appellant should sort out the evidence about where the 

market will in fact be. Sort out, once that is known, how the number of road trips per year 

(by both full and empty lorries) can be minimised in line with policy. It is regrettable, in the 

light of the evidence, that the Appellant is not only seeking to persuade the Inspector 

literally to ignore – deem irrelevant - the real concerns of the waste planning authority, but 

is also seeking to persuade him to order DCC to pay for the Appellant’s evidence in relation 

to alternative sites, out of public funds. Making a groundless costs application does not 

improve the merits of a case, and money spent on the hasty choice of site, and then 

defending it, is money risked on a commercial venture. It is not for the public purse to bear.  

 

70. For these reasons, DCC would respectfully request that the appeal is dismissed. 

 

RUPERT WARREN QC 

 

Landmark Chambers 

180 Fleet St 

London EC4A 2HG 
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19 July 2013 
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